The next consideration is whether the Secretary presented credible
evidence as to the availability of a technologically achievable engineering
control capable of reducing the drill operator's exposure to excessive
noise.  In this regard, the judge made no specific finding as to whether
the proposed engineering control of modifying the air track drill shell
and attaching a muffler was technologically achievable. On the basis 'of
the record, however, we find that the Secretary presented sufficient
credible evidence supporting his view that the proposed engineering
control was both technologically achievable and capable of reducing noise.

We base this conclusion upon the MSHA Pittsburgh Tech Support's noise
survey report and the corresponding testimony of Jerry Antel, the lead
noise control engineer who conducted the MSHA noise survey and prepared the
report.  In the noise survey report (Gov. Exh. 6), MSHA proposed that Gallanan
modify the air track drill so that a muffler could be attached.  MSHA con-
cluded that the modification process could "readily be done" and that the
Mid-Western Machinery Company in Joplin, Missouri, "will make this modifi-
cation and have been doing so for many years." The report added that "[a]
muffler may be purchased commercially or constructed according to the
enclosed instructions." In addition, at the subsequent hearing, Antel
disputed the claim made by the Ingersoll-Rand Corporation in its December 7,
1978, letter to Callanan in which it advised that the air track drill could
not be equipped with a muffler.  In that regard, Antel stated that it has
been "pretty much the rule" that manufacturers of pneumatic drills, the
type of drill involved here, have erroneously taken the position that noise
controls did not exist for such drills. He added:

We've worked with drill manufacturers in the past and
its been our experience that generally they're speaking of
an off the shelf type of this retrofittable noise control,
something that can be readily applied which doesn't necessarily
mean that nothing can be done. And with this approach in mind,
we decided that we would explore the possibilities further to
see if in fact that this was true, that nothing could be done.

(Tr. 112-113.)  Accordingly, Antel contacted the Mid-Western Machinery
Company.

With respect to Mid-Western, Antel testified that it had "vast experience"
in the Canadian mining industry and further, that it had experience in
modifying the Ingersoll-Rand CM-2 air track drill so that a muffler could
be attached.  The MSHA supervisory inspector who accompanied Antel on the
noise survey stated, without objection,  that he was told by Antel that
Mid-Western already had an air track drill shell retrofitted so that a
muffler could be attached and that the retrofitted shell could be shipped
to Callanan.  Thus, despite the fact that Antel testified that he was told
by Mid-Western personnel that they could not recall the names of the
Canadian operators for which the muffler modification work had been done
and that the work "had been done in years past", this testimony is
sufficient to make a prima facie showing that the proposed engineering
control was technologically achievable.

1910by the  [standard]   because  feasibility analysis  is."
